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STATEMENT OF THE CASE

Alen Bahic, the claimant, seeks workers’ compensation benefits from defendants,
Menard Incorporated, the alleged employer, and its insurer, American Zurich Insurance
Co., as a result of an alleged injury on August 2, 2010. Presiding in this matter is Larry
P. Walshire, a deputy lowa Workers' Compensation Commissioner. An oral evidentiary
hearing commenced on October 15, 2012, but the matter was not fully submitted until
the receipt of the parties’ briefs and argument on October 29, 2012, Oral testimony and
written exhibits received into evidence at hearing are set forth in the hearing transcript.

Claimant’s exhibits were marked numerically. Defendants’ exhibits were marked
alphabetically. However, some of the exhibits are double marked due to the fact that |
requested the parties to reorganize the exhibits received at hearing in the manner set
forth in my hearing preferences located on our agency website. To determine the
correct marking, one must refer to the new exhibit lists submitted by the parties which
appear in the exhibit packages. References in this decision to page numbers of an
exhibit shall be made by citing the exhibit number or letter followed by a dash and then
the page number(s). For example, a citation to claimant’s exhibit 1, pages 2 through 4
will be cited as, "Ex 1-2:4".
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The parties agreed to the following matters in a written hearing report submitted
at hearing:

1. On August 2, 2010, claimant received an injury arising out of and in the
course of employment with Menard Incorporated.

2. Claimant is seeking healing period benefits only from July 1, 2011 through
October 8, 2012. (See the notation in the Issues section below.)

3. The injury is a cause of some degree of permanent, industrial disability to the
body as a whole.

4. At the time of the work injury, claimant was single and entitled to two
exemptions for income tax purposes.

5. The requested medical expenses submitted by claimant at the hearing are fair
and reasonable, but their causal.

6. Since July 1, 2011, defendants voluntarily paid healing period and permanent
partial disability benefits in the amount of 89.715 weeks at the rate of $427.91 per week.

ISSUES
At hearing, the parties submitted the following issues for determination:

|. The extent of claimant's entittement to healing period and permanent disability
benefits and the rate at which these benefits should be paid;

If. The extent of claimant's entitlement to medical benefits pursuant fo lowa
Code section 85.27;

lIl. The extent of claimant's entitlement to reimbursement for an independent
medical examination pursuant to lowa Code section 85.39 and to various practitioner
reports pursuant to our administrative rule 876 IAC 4.33(6); and

IV. The extent of claimant's entitlement to penalty benefits for an unreasonable
delay or denial of weekly benefits pursuant to lowa Code section 86.13.

Note: When the hearing report was initially submitted to me at hearing, claimant
was seeking in the alternative a running award or a permanency award. However,
claimant admitted confusion in the record as to whether claimant had achieved
maximum medical improvement prior to hearing given a recent report of a treating
doctor. After a discussion with the parties, the claimant agreed with defendants that
claimant had achieved maximum medical improvement, but the parties disagreed as to
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when that occurred. The factual issue of when claimant achieved maximum healing
was then submitted to me. Defendants believe the date was August 17, 2011,
Claimant believes that date to be October 8, 2011.

FINDINGS OF FACT

In these findings, | will refer to the claimant by his first name, Alen, and to the
defendant employer as Menard.

From my observation of his demeanor at hearing including body movements,
vocal characteristics, eye contact and facial mannerisms while testifying in addition to
consideration of the other evidence, | found Alen credible. This finding is made despite
the fact that in an employment application to Menard completed in 2008, Alen failed to
disclose a prior conviction for a felony drug offense (Ex. M-3a), which led to his
termination from Menard on July 1, 2011. This will be discussed further below.

Alen is a Boshian immigrant. Alen was born in Bosnia on October 29, 1983. He
is currently 29 years of age. After the war in Bosnia broke out, his family moved to
Germany when Alen was 11 years old where he attended middle school, leaming the
German language in the process. He was in Germany for five years. His family then
moved to Florida in 1999, when he was 16, where he began working in his sponsor’s
restaurant as a busboy. According to Alen, this required lifting up to 40 pounds of items
such as dish tubs and tables. A year later when he was 17, Alen’s family moved to
lowa in the Des Moines area where Alen worked as a bushoy while attending high
school. Alen states that he completed the 11™ grade, but did not complete the 12"
grade because he failed two subjects. Alen states that he did not return to school due
to his need to supplement his family’s income. Consequently, he failed to earn a high
school diploma. Alen states that he attended school despite knowing little English, but
apparently Alen was able to acquire sufficient English skills to pass a number of high
school courses and earn average grades. After leaving school, Alen worked for a
construction company framing walls for a few months. This work required lifting from
40-50 pounds. He then worked for a manufacturing company for about two years as a
painter and fork lift driver. This job required lifting up to 30-40 pounds and constant
climbing on and off the fork lift. In 2008, he began working for Menard. (Ex. 14-4)
Recently in September 2012, Alen began working for a local car dealership, selling used
cars and continues in this job at the present time.

Alen testified that in addition to Bosnian, he can speak, read and write both
German and English. This is remarkable for not having any formal English courses.
However, Alen's English abilities are still a work in progress as he can only read and
write at elementary levels according to Alen. His oral English communication is fairly
good, only having trouble with some complicated words.




BAHIC v. MENARD INCORPORATED
Page 4

Alen worked for Menard in shipping and receiving from February 2008 until his
termination. He unloaded trucks, moved products to storage areas and stocked shelves
or put products into stock carts. In addition, he assisted customers as heeded. There is
no dispute that this work was physically demanding as the freight he handled included
large kitchen appliances such as refrigerators, washers and dryers. Alen testified that
he constantly lifted heavy objects up to 200 pounds. He was on his feet 75 percent of
the time and operating a forklift the balance of the time. Alen stated that until his work
injury in August 2010, he was able to perform this work and had no significant
disciplinary problems until his termination. Alen’s testimony on the nature of his work at
Menard was not challenged by the store manager who also testified at hearing. In fact,
this manager considered Alen a good employee and after his work injury, the manager
recommended that Alen be promoted to contractor representative, a job he felt would be
suitable to Alen’s permanent work restrictions. He felt Alen could perform such a job
successfully given his ability to deal with customers and his acquired knowledge of
building materials from his work in shipping and receiving.

At the request of the store manager, Alen completed a new application for the
contractor representative job, which unlike his current job, required a background check.
The store manager stated that a background check is required for such a job. A person
of good character is needed due to the added responsibility given to the job. This
application also asked about prior felony convictions. Alen then informed the store
manager of his felony conviction. This was referred to higher management which
directed that Alen be fired for falsifying his original application. The store manager
admitted mixed feelings about Alen’s termination. Alen testified that his difficulty with
the English language at the time of the original application and the meaning of the word
“felony” lead to his failure to disclose the drug conviction. He explained that at the time,
he was not as proficient in English as he is now. | suppose Alen’s explanation is
feasible, although he could have inquired as to the meaning of the word “felony” before
completing the application. On the other hand, Alen did not lie about his lack of a high
school diploma or in any other way on the application. Given the respect for Alen
exhibited by the store manager, | find that this prior black mark on his record does not
negate my positive view of Alen after listening and observing him at hearing. One has
to appreciate what he had accomplished prior to his work injury given the lack of
stability he experienced while growing up.

The stipulated work injury on August 2, 2010 invelved the low back. Alen states
that he had no significant back problems before August 2, 2010, and there is nothing in
his medical records to suggest otherwise. Alen states that on August 2, 2010, he was
attempting to put a large clothes washer machine onto a shelf using a Joe lift. This is a
large lift that lifts the appliances up to 30 feet allowing Alen to push large appliances
onto shelving in the store. Usually, the appliances can be rolled or slid fairly easily from
the lift to the shelf. However, the top shelve is too high for the lift and Alen had to lift up
the washer a few inches to get it onto the shelf. When he attempted to do so, he felt the
onset of low back pain. He reported the incident to management. He did not initially
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seek treatment, thinking it to be just a minor puiled muscle. However, when he did not
improve, Menard referred him to physicians at Mercy West for treatment.

Upon a diagnosis of back strain, initial treating physicians treated Alen with
medications and work restrictions. (Ex. 4) When Alen failed to improve and after a
positive MRI, Alen was referred to Cassim Igram, M.D., an orthopedic surgeon. Dr.
Igram concluded that Alen was not a surgical candidate as his assessment was that
Alen only suffered a myofascial-type of injury. He returned Alen to work with significant
work restrictions and referred Alen to a physical medicine and rehabilitation specialist
(physiatrist). (Ex. 8-11) Defendants then referred Alen to Michael Munhall, M.D., a
physiatrist, who provided various forms of physical therapy along with continued
medications and restrictions. When these treatment modalities failed to alleviate Alen’s
symptoms, Dr. Munhall referred Alen to a pain management specialist, Matt Biggerstaff,
D.O., for epidural and trigger point injections. (Ex. 8-1:6) When these initial injections
did not improve his condition, on August 17, 2011, Dr. Munhall felt Alen had achieved
maximum medical improvement (MMI) and referred Alen for a functional capacities
evaluation (FCE) and then return to another physiatrist, Kurt Smith, D.O., as Dr. Munhall
was leaving Des Moines. (Ex. 8-7) Apparently, no FCE was done at this time, and Alen
was then evaluated by Dr. Smith. The only record of Dr. Smith in evidence indicates an
office visit on September 23, 2011, which only shows normal EMG testing resuits done
by either Dr. Smith or someone else and the doctor directed Alen back to Dr.
Biggerstaff. (Ex. 8-8:9)

Apparently, Dr. Biggerstaff, in September 2011, did not feel claimant was at MMI
and that an FCE was not appropriate. He then performed another injection. (Ex. 8-16,
9-1) In October 2011, Dr. Biggerstaff felt that due to the failure of other modalities to
improve Alen’s back condition, he recommended trial of a spinal cord stimulator (SCS).
(Ex. 8-17)

At the request of Dr. Biggerstaff, as a candidate for SCS, Alen was referred to
Samuel Graham, Ph.D., a clinical psychologist, for evaluation. Dr. Graham concluded
in January 2012 that Alen has a pain disorder due to psychological factors and his
medical condition; an adjustment disorder with depressed mood due to his inability to
return to work; and major depression. Dr. Graham recommended anti-depressant
medication prior to SCS trial. (Ex. 13-8)

Also in January 2012, at the request of defendants, Alen was evaluated by
another orthopedist, Thomas Carlstrom, M.D. Dr. Carlstrom agreed with Dr. igram that
Alen did not require surgery and this was a “simple” myofascial low back condition. He
agreed that Alen's back problems at this time were due to the lifting injury at Menard
and that given no improvement after two years, this was a permanent injury. Dr.
Carlstrom agreed with Dr. Igram that Alen achieved MMI a year ago and he also agreed
with Dr. Igram’s opinion at that time that Alan suffered a five percent permanent partial
impairment under the AMA Guides, Fifth Edition. However, he had no objections to a
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SCS trial. (Ex. D-1:2) | was unable to find any documentation of an evaluation by Dr.
Igram in the summer of 2011 and his opinions referred to by Dr. Carlstrom. However, |
assume they exist and will consider such an opinion.

In February 2012, Dr. Biggerstaff felt that clamant was at MMI, but continued to
recommend a SCS trial. At that time, Dr. Biggerstaff opined that Alen’s depression was
due to his chronic pain and inability to work. (Ex. 8-18) Approval was finally provided
by defendants for the SCS trial and this was done on March 30, 2012. (Ex. 11-5) When
Alen reported in April 2012 that he experienced less than 50 percent improvement from
the SCS trial, Dr. Biggerstaff concluded that a permanent SCS implant was not
advisable. (Ex. 8-19)

Apparently, in response to the failed SCS trial, at the request of his attorney,
Alen underwent an FCE in May 2012 by Mark Blankespoor, a physical therapist.
Blankespoor found Alen capable of only performing at the sedentary physical demand
level with only lifting up to 25 pounds rarely and up o 10 pounds occasionally. (Ex. 2-2)
Dr. Biggerstaff agreed with these FCE findings in an undated letter to claimant’s '
attorney. (Ex. 8-3) Using the results of this FCE, Phil Davis, MA, a vocational specialist
retained by Alen’s attorney, concluded that Alen has lost access to approximately 80
percent of his pre-injury labor market as a result of the work injury at Menards. (Ex. 3-9)

In June 2012, at the request of his attorney, Alen was evaluated by Robin Epp,
M.D. Dr. Epp felt that claimant had not achieved MMI and recommended a third opinion
from a neurosurgeon or orthopedist as to any further surgical recommendations, and to
continue care with Dr. Biggerstaff. (Ex. 1-1:8)

At the request of defendants, Alen was evaluated in August 2012 by Charles
Mooney, M.D., an occupational medicine physician. (Ex. B-1:9) He opined that Alen
was not at MM! and suggested additional treatment modalities. In response to an
inquire as to whether Alen suffers from depression, Dr. Mooney states that Alen has
significant psychological overlay as it relates to pain complaints and that his current
psychological impairment is due to mediations, his living situation and his lack of gainful
employment. (Ex. B-1:10)

Apparently, Dr. Biggerstaff, in August 2012, felt that additional treatment was
advisable and he recommended a medical branch block with possible radiofrequency
ablation. (Ex. 8-20, 9-4) The doctor felt that until this last treatment modality was done,
Alen still had not achieved MMI in September 2012. (Ex. 9-6:7) Dr. Epp agreed with
this opinion. (Ex. 1-16)

On October 4, 2012, after Dr. Biggerstaff performed the radio frequency ablation,
the doctor had a conversation with defense counsel and concluded that Alen had finally
achieved MMI. This was based upon Alen’s lack of communication with him since the
ablation from which the doctor concluded that it had been successful in improving his
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condition and that he had nothing else to offer in treatment, except for a possible repeat
ablation procedure. The doctor then approved an FCE scheduled for the next day on
October 5. The defense counsel then sent a letter dated October 8, 2012 asking the
doctor to agree with these opinions and the doctor signed it on that date.

A second FCE by another physical therapist, John Kruzich, was performed on
October 5, 2012. From his testing, Kruzich found Alen capable of work at the light
sedentary level with lifting up to 20 pounds occasionally, waist {o floor; 15 pounds
occasionally from waist to crown; and, bilateral carry up to 15 pounds occasionally. (Ex.
C-7) In a supplemental report, Dr. Mooney agreed with the FCE and could return to full
time work consistent with that FCE. He further opined that Alen has suffered an eight
percent permanent partial impairment to the whole person from his work injury. (Ex. B1-
1:2) It is unknown whether Dr. Biggerstaff agrees with the October 2012 FCE results.

Based on the new FCE resulis in October 2012, Ann Rosenbaum, MA, another
vocational specialist retained by defendants, opined that Alen was capable of
performing work in the light physical demand level and suggested several jobs
described in the dictionary of occupational titles such as warehouse manager, stock
supervisor, various sales jobs, include retail sales clerk and sales manager.
Rosenbaum also suggested six jobs in the Des Moines area such as auto service,
driver for a car rental service, light manufacturing, retail store manager and car hop.
However, Rosenbaum stated that some of these jobs may require a high school
education or GED. (Ex. F)

At hearing, Alen testified that the radio frequency abalation did eventually reduce
the burning pain in his back, but not the symptoms in his legs and buttocks. He is still
seeing Dr. Biggerstaff. He is still taking prescription narcotic pain medications along
with a muscle relaxation patches which he applies to the left side of his low back. He is
currently using a TNS or an electronic nerve stimulation device to relieve his pain.

At the request of defendants, Alen was evaluated by Philip Ascheman, Ph.D.,
another clinical psychologist, in October 2012. Dr. Ascheman opined that claimant has
no mental health diagnosis. (Ex. E & E1)

| find that claimant has suffered a 5-8 percent physical impairment to his body as
a whole as a result of his back injury at Menard. As this is an industrial case, the
specific percentage of impairment is not that helpful in assessing loss of earning
capacity. What is helpful are any work activity restrictions that restrict access to the
labor market. | find that the work injury of August 2, 2010 is a cause of an inability to
work beyond the light physical demand level as found in the last FCE and the views of
Dr. Mooney. These are also fairly consistent with the views of Dr. Carlstrom, an
orthopedic specialist. The record of this case does not reveal the views of Dr.
Biggerstaff concerning the new FCE or the views of Dr. Munhall as to either FCE. | do
not believe Dr. Biggerstaff's earlier adoption of the prior FCE determinative of his views
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as they were prior to that doctor's view that claimant permanently improved after his last
treatment procedure, because he had not heard from him. Therefore, | find that Alen is
capable of light duty work. Given the lack of evidence of any prior back condition or
functional limitations, his current limitations are solely due to the injury at Menard.

| find that Alen does suffer from a mental condition as diagnosed by Dr. Graham.
[ do not find the views of Dr. Ascheman convincing as they are contrary to the views of
Dr. Biggerstaff and even Dr. Mooney. | find that the work injury of August 2, 2010 is a
cause of his current mental problems. There is no evidence that Alen had any
abnormal mental condition prior to the Menard work injury. The views of Dr. Biggerstaff
and Dr. Mooney that these mental difficulties are caused, in part, by his chronic back
pain and/or his post injury employment problems are uncontroverted. However, | am
unable to find that this mental condition impairs his ability to work. Indeed, Dr. Graham
suggests that employment will be therapeutic. Hopefully, his ability to continue his
current employment successfully will help alieviate his mental difficulties.

| find that Alen achieved maximum healing from his back condition on October 4,
2012 as opined by Dr. Biggerstaff. There are other conflicting opinions, but Dr.
Biggerstaff was the authorized treating physician and his most recent views are
controlling.

Alen is employed at the present time as a car salesman. He is earning
commissions on car sales at the rate of $250 for each sale, but is drawing a minimum
salary of $1000.00 per month and does not receive more until he sells more than four
cars a month. However, Alen has been on this job since September 24, 2012, only a
few weeks, and it is unknown if this will be ultimately successful. The views of both
vocational specialists were not particularly helpful. Davis did not evaluate the impact of
the new FCE on Alen’s employability. Rosenbaum only mentioned possible light duty
jobs in the Des Moines area without stating their actual availability to Alen given his lack
of a high school diploma and limited language skills. Rosenbaum did not provide any
help to Alen in finding a job.

It took a long time for Alen to find employment. He made a very good effort to do
so and only found this current job out of desperation when he asked his family members
to assist him. His brother then located the car sales job. The trouble Alen had in finding
any work is indicative of his limited employability. His current work restrictions prohibit
him from working in any of his past employment.

From this record, | am unable to make any findings concerning the timing or
amounts of payment of weekly benefits after Alen was fired at Menards. Alen’s attorney
claims there was a delay in healing period benefits, but this is contrary to his own exhibit
19, which indicates payment beginning soon after he was fired. There was apparently
some delay in one check, apparently because Alen’s attorney demanded that they be
paid to him. Defendants claim that regardiess of whether they were labeled
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permanency or temporary total disability benefits, Alen has received all weekly checks
since his termination and the record does not show otherwise.

Defendants’ argue that Alen has no loss of earning capacity because, but for
lying on his original employment application, Alen would be working today at Menard in
a suitable, higher paying job than he had at the time of his injury. Such an argument is
merely speculation as it assumes Alen would have been hired originally had he told
Menard of the felony conviction. The store manager testified that he does not know if
Alen would have been hired or not. Also, the fact remains that the work injury put Alen
in the situation that lead to his firing because he could no longer work in shipping and
receiving, a job that does not require a background check, due to the work injury.

Given his permanent impairment, work restrictions, limited education and lack of
a full range of high school level English language skills, | find that the work injury of
August 2, 2010 is a cause of a permanent 80 percent loss of earning capacity.

| find the caiculations offered by Alen’s attorney for his average weekly wage (Ex.
21) more convincing that defendants’ calculations (P) in that claimant included the
hourly bonus he received for having a fork lift license and working weekends. These
are incentives, rather than a traditional bonus, and should be included. Therefore, at
the time of his injury, Alan's gross average weekly earnings were $600.93.

| find that the mileage amounts set forth in exhibit 17 to be for reasonable and
necessary treatment of this work injury, including the mileage to and from pharmacies to
pick up medications prescribed by authorized physicians in this case.

CONCLUSIONS OF LAW

|. The claimant has the burden of proving by a preponderance of the evidence
that the injury is a proximate cause of the disability on which the claim is based. A
cause is proximate if it is a substantial factor in bringing about the result; it need not be
the only cause. A preponderance of the evidence exists when the causal connection is
probable rather than merely possible. George A. Hormel & Co. v. Jordan, 569 N.W.2d
148 (lowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (lowa App. 1997),
Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (lowa App. 1996).

The question of causal connection is essentially within the domain of expert
testimony. The expert medical evidence must be considered with all other evidence
introduced bearing on the causal connection between the injury and the disability.
Supportive lay testimony may be used to buttress the expert testimony and, therefore, is
also relevant and material to the causation question. The weight to be given to an
expert opinion is determined by the finder of fact and may be affected by the accuracy
of the facts the expert relied upon as well as other surrounding circumstances. The
expert opinion may be accepted or rejected, in whole or in part. St. Luke’s Hosp. v.
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Gray, 604 N.W.2d 646 (lowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (lowa 2001},
Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (lowa 1995). Miller v.
Lauridsen Foods, Inc., 525 N.W.2d 417 (lowa 1994). Unrebutted expert medical
testimony cannot be summarily rejected. Poula v. Siouxland Wall & Ceiling, Inc., 516
N.W.2d 910 (lowa App. 1994).

A treating physician’s opinions are not to be given more weight than a physician
who examines the claimant in anticipation of litigation as a matter of law. Gilleland v.
Armstrong Rubber Co., 524 N.W.2d 404, 408 (lowa 1994); Rockwell Graphic Systems,
Inc. v. Prince, 366 N.W.2d 187, 192 (lowa 1985).

The extent of claimant's entitlement to permanent disability benefits is
determined by one of two methods. If it is found that the permanent physical
impairment or loss of use is limited to'a body member specifically listed in schedules set
forth in one of the subsections of lowa Code section 85.34(2)(a-t), the disability is
considered a scheduled member disability and measured functionally. If it is found that
the permanent physical impairment or foss of use is to the body as a whole, the
disability is unscheduled and measured industrially under lowa Code subsection
85.34(2)(u). Graves v. Eagle Iron Works, 331 N.W.2d 116 (lowa 1983), Simbro v.
Delong's Sportswear, 332 N.W.2d 886, 887 (lowa 1983); Martin v. Skelly Qil Co., 252
lowa 128, 133, 106 N.W.2d 95, 98 (1960).

On the other hand, industrial disability was defined in Diederich v. Tri-City Ry,
Co., 219 lowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the
legislature intended the term 'disability' to mean 'industrial disability' or loss of earning
capacity and not a mere 'functionai disability' to be computed in the terms of
percentages of the total physical and mental ability of a normal man." Functional
impairment is an element to be considered in determining industrial disability which is
the reduction of earning capacity. However, consideration must also be given to the
injured workers’ medical condition before the injury, immediately after the injury and
presently; the situs of the injury, its severity, and the length of healing period; the work
experience of the injured worker prior to the injury, after the injury, and potential for
rehabilitation; the injured worker's qualifications intellectually, emotionally and
physically; the worker's earnings before and after the injury; the willingness of the
employer to re-employ the injured worker after the injury; the worker’s age, education,
and motivation; and, finally the inability because of the injury to engage in employment
for which the worker is best fitted; Thilges v. Snap-On Tools Corp., 528 N.W.2d 614,
616, (lowa 1995); McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (lowa 1980); Olson
v, Goodyear Serv. Stores, 255 lowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada
Poultry Co., 253 lowa 285, 110 N.W.2d 660 (1961).

The parties agreed in this case that the work injury is a cause of permanent
impairment to the body as a whole, a nonscheduled loss of use. Consequently, this
agency must measure claimant’s loss of earning capacity as a result of this impairment.
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In 2004, lowa Code section 85.34(2)(u) was amended to read as follows:

In all cases of permanent partial disability other than those
hereinabove described or referred to in paragraphs "a" through "t"
hereof, the compensation shall be paid during the number of weeks
in relation to five hundred weeks as the reduction in the employee's
earning capacity caused by the disability bears in relation to the
earning capacity that the employee possessed when the injury
occurred.

This change adopts the so-called “fresh start rule.” The fresh start rule is based
upon the premise that a worker's earnings in the competitive labor market at the time of
a work injury are reflective of that worker's earning capacity. If that worker had any
physical or mental impairment or any other socio-econemic impediment limiting his or
her employment prior to a work injury, the impact of that impairment or impediment
upon that worker’s earning capacity, absent evidence to the contrary, has already
occurred and is reflected in his earnings at the time of injury.

Industrial loss now is no longer a measure of claimant’s disability from all causes
after which we then apportion out non-work causes and leave in work related causes
under the full responsibility rule. The percentage of industrial loss now is the loss of
earnings capacity from what existed immediately prior to the work injury. This means
that an already severely disabled person before a work injury can have a high industrial
loss because the loss is calculated in all cases from whatever his earning capacity was
just before the injury and what it was after the injury, not the loss as compared to a
healthy non-disabled person. In other words, all persons, start with a 100 percent
earning capacity, regardless of any prior health conditions.

The rationale for this approach is that in lowa as well as other states, the
employer’s liability for workers' compensation benefits is dependent upon that person’s
weekly rate of compensation which a portion of the person’s weekly earnings at the time
of injury. Consequently, the impact, if any, of any prior mental or physical disability
upon earning capacity is automatically factored into any award of compensation for a
work injury and there is no need to further apportion out that impact from any workers’
compensation award. If the injured worker's wages are high, despite his prior condition,
then the condition apparently has not negatively impacted his earning capacity. If they
are low, it is likely they are low because of his prior condition and consequently, the
employer’s liability is low because of the resulting low rate of compensation.

Assessments of industrial disability involve a viewing of loss of earning capacity
in terms of the injured workers' present ability to earn in the competitive labor market
without regard to any accommodation furnished by one's present employer. Quaker
Oats Co. v. Ciha, 552 N.W.2d 143, 158 (lowa 1998); Thilges v. Snhap-On Tools Corp.,




BAHIC v. MENARD INCORPORATED
Page 12

528 N.W.2d 614, 617 (Jlowa 1995). Ending a prior accommodation is not a change of
condition warranting a review-reopening of a past settlement or award. U.S. West v.
QOverholser, 566 N.W.2d 873 (lowa 1997). However, an employer's special
accommodation for an injured worker can be factored into an award determination to
the limited extent the work in the newly created job discloses that the worker has a
discerned earning capacity. To qualify as discernible, employers must show that the
new job is not just “make work” but is also availabie to the injured worker in the
competitive market. Murillo v. Blackhawk Foundry, 571 N.W.2d 16 (lowa 1997).

In the case sub judice, | found that claimant suffered a 60 percent loss of his
earning capacity as a result of the work injury. Such a finding entitles claimant to 300
weeks of permanent partial disability benefits as a matter of law under lowa Code
section 85.34(2)(u), which is 60 percent of 500 weeks, the maximum aliowable number
of weeks for an injury to the body as a whole in that subsection.

Claimant's entitlement to permanent partial disability also entitles him fo weekly
benefits for healing period under lowa Cade section 85.34 for his absence from work
during a recovery period until claimant returns to work; untit claimant is medicalty
capable of returning to substantially similar work to the work he was performing at the
time of injury; or, until it is indicated that significant improvement from the injury is not
- anticipated, whichever occurs first.

Given the finding that claimant achieved maximum healing from his injury on
October 4, 2012, claimant is entitled to healing period benefits from July 1, 2012
through October 4, 2012 and permanency benefits shall commence on October 5, 2012,
The argument that claimant’s termination for cause constitutes an intentional refusal of
suitable work which bars any recovery for healing period benefits under lowa Code
section 85.33(3) is not current agency precedent. Edwards v. Weitz Corporation, File
No. 5032285 (App. August 22, 2012); Hogland v. First Resources Corp., File No.
5028766 & 67 (App. March 1, 2012).

The basis of compensation is the weekly earnings of the injured employee at the
time of the injury. lowa Code section 85.36. Weekly earnings is defined as gross
salary, wages or earnings of an employee to which such employee would have been
entitled had he worried the customary hours for the full pay period in which he was
injured, as regularly required by his employer for the work or employment for which he
was employed. lowa Code section 85.36. Section 85.36 provides varies methods of
computing weekly earnings depending upon the type of earnings and employment. If
an employee is paid on a weekly basis, the weekly gross earnings shall be the basis of
compensation. lowa Code section 85.36(1). If an employee is paid on a daily or hourly
basis or by output, the weekly earnings are computed by dividing by 13 the earnings
over the 13 week period before the work injury. lowa Code section 85.36(6). If the
worker has worked less than 13 weeks, the rate shall be computed as if he had worked
the full 13 weeks before the injury. lowa Code section 85.36(7). If an employee earns
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either no wages or less than the usual weekly eamings of the regular full-time adult
laborer in the line of industry in which the employee is injured in that locality, the weekly
earnings shall be one-fiftieth of the total earnings which the employee has earned from
all employment during the 12 calendar months immediately preceding the injury. lowa
Code section 85.36(9).

in a remand decision of the Workers’ Compensation Commissioner, Mayfield v.
Peila Corporation, File No. 5019317 (Remand Dec, June 30, 2009), the commissioner
held it matters not whether a bonus payment is discretionary or varies in amount, it is
viewed as a regular bonus and included in the rate calculation if it is regularly paid over
a humber of years.

In this case, the dispute involved the inclusion of extra hourly pay for employees
with a fork lift operator license and who work weekends. This is nothing more than
incentive or shift differential pay which is included by statute. Given the finding that
claimant’s calculations were the most convincing which demonstrated a gross weekly
average earnings of $600.93, and given the stipulations that claimant is entitled to two
exemptions with single marital status, claimant’s rate of compensation is $389.02,
Claimant has been paid weekly compensation at a rate greater than this amount.
However, defendants are not entitled to a credit for these excess rate payments. Swiss
Colony Inc. v. Deutmeyer, 789 N.W.2d 129 (lowa 2010); Elmer v. Clayton County
Recycling, File No. 5030948 (App. September 24, 2012); Gaffney v. Nordstrom, File No.
5026533 (App. September 1, 2011).

Il. Pursuant to lowa Code section 85.27, claimant is entitled to payment of
reasonable medical expenses incurred for treatment of a work injury. Claimant is
entitled to an order of reimbursement if he has paid those expenses. Otherwise,
claimant is entitled only to an order directing the responsible defendants to make such
payments directly to the provider. See Krohn v. State, 420 N.W.2d 463 (lowa 1988).

In the case at bar, | found that the mileage expenses requested as set forth in
exhibit 17 are causally related to the injury in that they are for travel to authorized
treating doctors and to obtain medications prescribed by authorized doctors. Such
expenses are reimbursable pursuant to lowa Code section 85.27 in the manner set forth
in our administrative rule 876 IAC 8.1. Such expenses include travel to pharmacies to
obtain prescription medications. Robinson v. Jack Spraw Company, File No. 1021319
(Arb. October 7, 1998, App. October 7, 1989).

lIl. Claimant also seeks reimbursement for an independent medical examination
performed by Dr. Robin Epp in June 2012. This was done following prior permanent
evaluations by Drs. Igram and Carlstrom, which were performed at the request of
defendants. Clamant is entitled to such reimbursement pursuant to the clear language
of lowa Code section 85.39.
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Claimant states he is not limited to one report, but can be reimbursed for
additional responsive reports. | agree so long as there is not a second examination.
Obtaining the views of an IME doctor pursuant to lowa Code section 85.39 whether it be
one or multiple reports is necessary to obtain a usable medical evaluation.

However, multiple reports are not reimbursable under our administrative rule 876
IAC 4.33(8). Claimants are limited to only two practitioner reports. Reply reports are
another report, not an extension of the first report as it involves new material.

IV. Claimant seeks additional penalty benefits under lowa Code section 86.13 as
a result of an unreasonable delay in the paying of weekly benefits in this case. | was
unable to make any findings as to timing and amount of weekly benefits paid in this
case. Consequently, penalty benefits are denied.

ORDER
THEREFORE, IT IS ORDERED:

1. Defendants shall pay to claimant three hundred (300) weeks of permanent
partial disability benefits at a rate of three hundred eighty-nine and 02/100 dollars
($389.02) per week from October 5, 2012.

2. Defendants shall pay to claimant healing period benefits from July 1, 2011
through October 4, 2012, at the rate of three hundred eighty-nine and 02/100 dollars
($389.02) per week.

3. Defendants shall pay the medical mileage expenses listed in exhibit 17 as
prescribed in rule 876 IAC 8.1.

4. Defendants shall pay accrued weekly benefits in a lump sum and shall
receive credit against this award for all benefits previously paid, with the exception of
the excess rate payments made prior to hearing.

5. Defendants shall pay interest on unpaid weekly benefits awarded herein
pursuant to lowa Code section 85.30.

6. Defendants shall fully reimburse claimant for the costs of the examination and
reports of that examination by Dr. Epp.

7. Defendants shall pay the costs of this action pursuant to administrative rule
876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter,
but defendants are only obligated to reimbursement claimant for two additional
practitioner reports, other than those of Dr. Epp.
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8. Defendants shall file subsequent reports of injury (SROI) as required by our
administrative rule 876 IAC 3.1(2).

L
Signed and filed this /%~ " day of December, 2012.

A 1L,

~  LARRY WALSHIRE
DEPUTY WORKERS'
COMPENSATION COMMISSIONER

Copies to:

Mr. Nicholas W. Platt

Attorney at Law

2700 Grand Ave., Ste 111

Des Moines, |1A 50312-5215
nplatt@hopkinsandhuebner.com

Mr. Charles A. Blades
Attorney at Law

PO Box 36

Cedar Rapids, IA 52406-0036
chlades@scheldruplaw.com

LPW/sko

Right to Appeal: This decision shall become final unless you or another interested party appeals within 20 days
from the date above, pursuant to rule 876-4.27 (17A, 86) of the lowa Administrative Code. The notice of appeal must
be in writing and received by the commissioner's office within 20 days from the date of the decision. The appeal
period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday. The
notice of appeal must be fited at the following address: Workers’ Compensation Commissioner, lowa Division of
Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, lowa 50319-0209.




