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STATEMENT OF THE CASE

Carrie Taylor filed a petition in review-reopening from a settlement dated
January 27 2011, which awarded a 28 percent permanent partial disability. Claimant
also filed a petition in arbitration alleging a new injury of November 9, 2015.

Deputy workers' compensation commissioner, Stan McElderry, heard this matter
in Des Moines, lowa. All objected to exhibits are admitted into the record.
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The parties filed a hearing report at the commencement of the arbitration

hearing. On the hearing report, the parties entered into various stipulations. All of
those stipulations were accepted and are hereby incorporated into this arbitration
decision and no factual or legal issues relative to the parties' stipulations will be raised
or discussed in this decision. The parties are now bound by their stipulations.

ISSUES

For File No. 5024858:

1. Whether the claimant has established a change in condition such as to merit
an additional award of disability;

2. Medical expenses;

3. Alternate medical care; and

4. Penalty

For File No. 5053902:

1. Whether the claimant suffered an injury arising out of and in the course of
employment on November 9, 2015;

2. Whether the alleged injury is the cause of any permanent disability, and if so,
the extent;

3. Temporary benefits;

4. Medical benefits;

5. Alternate medical care; and

6. Penalty.

FINDINGS OF FAСТ

The undersigned, having considered all of the evidence and testimony in the
record, finds:

The claimant was 42 years old at the time of hearing. She is not a high school
graduate, but does have a GED.

On November 12, 2007, the claimant suffered an injury to her back arising out of
and in the course of her employment with Walgreens. After extensive treatment she

was provided a 15 pound lifting restriction and to avoid repetitive lifting. (Exhibit B) On
January 19, 2010, Donna Bahls, M.D. placed the claimant at maximum medical
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improvement (MMI) and opined an eight (8) percent body as a whole (BAW) impairment
from the work injury. The claimant entered into an agreement for settlement with the
employer on January 27, 2011 for a payment of 28 percent BAW. At that time she was

working full time at Walgreens and they were accommodating her 15 pound lifting
restriction.

The claimant continued to see Dr. Bahls for maintenance treatment and

medications. On May 6, 2013, the claimant reported that she was now being asked to
unload trucks with boxes weighing over 75 pounds in violation of her restrictions.

(Ex. 2A, pages 7-9) Dr. Bahls contacted the employer's adjuster in January of 2014
about these continued violations of the claimant's restrictions. A new MRI was ordered

and showed a clearly identifiable annular tear at L4-5. (Ex. 2B) Restrictions were
increased on August 4, 2014 to include occasional sitting as needed. (Ex. 2A,
pp. 12-14) The claimant had to go to the emergency room (ER) on December 24, 2014
due to pain from the work injury. (Ex. 2C)

Dr. Bahls wrote on January 22, 2015, that the claimant's symptoms had gotten
worse because her employer was forcing her to work outside of her restrictions.

(Ex. 2A, p. 18) On March 26, 2015, the claimant again had to go to the ER. (Ex. 2B,
pp. 5-7) Dr. Bahls took claimant off work for 2 days additional.

In May of 2015 the claimant got a new manager. The new manager demoted the
claimant because of her work restrictions. The new cashier position required the
claimant to stand in one place, a violation of the August 4, 2014 restriction of Dr. Bahls.
It also violated the October 8, 2015 restrictions of Dr. Bahls of no prolonged standing in
one position and no prolonged standing or frequent sit stand activity. (Ex. 2A, р. 26)
The claimant was taken from work by ambulance on November 9, 2015 due to work in

the cashier position. (Ex. 2C, pp. 10-15) The employer continued to count these
absences toward discharge and discharged the claimant for excessive absenteeism.
The claimant has been off work since December 2, 2015.

Claimant was referred to Dr. Boarini for a consult on May 9, 2015. (Ex. C) He
did not recommend surgery and recommended a referral to the University of lowa pain
clinic. He reviewed an MRI from the summer before, an MRI taken before the
November 9, 2015 ER visit. (Ex. 3, p. 11)

The claimant was referred to Daniel Miller, D.O., when Dr. Bahls stopped seeing
patients. At Dr. Bahls' last encounter with the claimant, Dr. Bahls noted that the
claimant's chronic pain had gotten worse over the last year. (Ex. 2A, p. 37) Dr. Miller
placed the claimant at MMI effective September 14 or 22, 2016. (Ex. 2F, pp. 6-8)
Although Dr. Miller released the claimant to work status she has been unable to find
work.

The claimant saw Robin L. Sassman, M.D., for an independent medical
evaluation on July 21, 2016. The report was dated September 8, 2016. (Ex. 3)
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Dr. Sassman believed that the amount of weight the claimant should lift should be
lowered to 10 pounds rarely. (Ex. 3, p. 15) Dr. Sassman also opined a 21 percent of
the BAW impairment rating. (Ex. 3, p. 15) The claimant's condition was getting worse
before November 9, 2015, and progressively so. It is found that the November 9, 2015
incident is not a new injury entitling the claimant to additional compensation, but a
continuation of the decline from the 2007 work injury.

It is abundantly clear that the claimant's condition has changed for the worse
since the settlement and arbitration decision. Her restrictions have increased. The

large employer herein decided that it could no longer use the services of such a
disabled worker. The claimant has been unable to find other work. So her economic
circumstances have changed.

Considering the claimant's medical impairments, training, education, total loss of
earnings, permanent restrictions, as well as all other factors of industrial disability as
detailed above, it is found that the claimant has suffered a 100 percent loss of earning
capacity from the 2007 injury. Therefore, it is found based upon this record and after
considering all the factors of industrial disability that the shifting burdens of an odd-lot
analysis is not necessary.

The claimant's weekly benefit rate was previously established at $280.31 per
week for the 2007 injury. The claimant seeks payment of medical bills detailed in
Exhibit 4. Those bills were reasonable and necessary for the treatment of the work
injury. She also seeks alternate care. The basis asserted is that the defendants'

ongoing failure to provide reasonable care or even at times pay for care authorized
constitutes an abandonment of care. It is so found.

REASONING AND CONCLUSIONS OF LAW

The claimant was not found to have suffered a new injury on November 9, 2015.
That finding, and now conclusion, is contingent on the review-reopening being granted,
however. So the next issue is whether claimant is entitled to additional permanent
disability benefits via a claim for review-reopening on the 2007 injury.

The party who would suffer loss if an issue were not established has the burden
of proving that issue by a preponderance of the evidence. lowa Rule of Appellate
Procedure 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that
the injury is a proximate cause of the disability on which the claim is based. A cause is

proximate if it is a substantial factor in bringing about the result; it need not be the only
cause. A preponderance of the evidence exists when the causal connection is probable
rather than merely possible. George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (lowa

1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (lowa App. 1997); Sanchez v.
Blue Bird Midwest, 554 N.W.2d 283 (lowa App. 1996).
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The question of causal connection is essentially within the domain of expert
testimony. The expert medical evidence must be considered with all other evidence

introduced bearing on the causal connection between the injury and the disability.
Supportive lay testimony may be used to buttress the expert testimony and, therefore, is
also relevant and material to the causation question. The weight to be given to an

expert opinion is determined by the finder of fact and may be affected by the accuracy
of the facts the expert relied upon as well as other surrounding circumstances. The
expert opinion may be accepted or rejected, in whole or in part. St. Luke's Hosp. v.
Gray, 604 N.W.2d 646 (lowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (lowa 2001);
Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (lowa 1995). Miller v.
Lauridsen Foods, Inc., 525 N.W.2d 417 (lowa 1994). Unrebutted expert medical
testimony cannot be summarily rejected. Poula v. Siouxland Wall & Ceiling, Inc.,
516 N.W.2d 910 (lowa App. 1994).

In a proceeding to reopen an award for payments or agreement for settlement as
provided by section 86.13, inquiry shall be into whether or not the condition of the

employee warrants an end to, diminishment of, or increase of compensation so
awarded or agreed upon. lowa Code section 86.14(2).

The lowa Supreme Court has held that a claimant does not need to prove that

the change in the condition was not contemplated at the time of the original decision(s).
Kohlhaas v. Hog Slat, Inc., 777 N.W.2d 387 (lowa 2009).

The claimant has had a substantial change of condition as evidenced by
diminished physical capacity, a change in economic condition, and no return to work.

Functional impairment is an element to be considered in determining industrial
disability which is the reduction of earning capacity, but consideration must also be
given to the injured employee's age, education, qualifications, experience and inability
to engage in employment for which the employee is fitted. Olson v. Goodyear Service
Stores, 255 lowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253
lowa 285, 110 N.W.2d 660 (1961).

A finding of impairment to the body as a whole found by a medical evaluator
does not equate to industrial disability. Impairment and disability are not synonymous.
The degree of industrial disability can be much different than the degree of impairment
because industrial disability references to loss of earning capacity and impairment
references to anatomical or functional abnormality or loss. Although loss of function is
to be considered and disability can rarely be found without it, it is not so that a degree of
industrial disability is proportionally related to a degree of impairment of bodily function.

Factors to be considered in determining industrial disability include the
employee's medical condition prior to the injury, immediately after the injury, and
presently; the situs of the injury, its severity, and the length of the healing period; the
work experience of the employee prior to the injury and after the injury and the potential












