BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER
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STATEMENT OF THE CASE

Joseph Miller, claimant, filed a petition for review-reopening seeking workers’
compensation benefits from Lennox International, Inc. (Lennox) and its insurer,
ESIS/ACE American Insurance as a result of an injury he sustained on December 21,
2012 that arose out of and in the course of his employment. This case was heard in
Des Moines, lowa and fully submitted on January 4, 2018. The evidence in this case
consists of the testimony of Mr. Miller, Susan Miller, Brian Ewalt and Claimant’s Exhibits
1 through 9, Defendants’ Exhibits A through F and Joint Exhibits 1 through 3.
Administrative notice was taken of the February 18, 2015 arbitration decision.

The parties filed a hearing report at the commencement of the hearing. On the
hearing report, the parties entered into numerous stipulations. Those stipulations were
accepted and no factual or legal issues relative to the parties’ stipulations will be made
or discussed. The parties are now bound by their stipulations.

ISSUES
1. Whether the claimant is entitled to temporary benefits and, if so, the extent;

2. Whether claimant has shown a change in his condition(s) that would warrant
an increase of benefits and, if so;

3. The extent of claimant’s disability; and
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4. Whether defendants are liable for payment of costs, medical expenses and
independent medical examinations.

FINDINGS OF FACT

The deputy workers’ compensation commissioner, having heard the testimony
and considered the evidence in the record, finds that:

An arbitration decision was issued in this case February 18, 2015. The decision
was not appealed by either party and became the final agency decision. The arbitration
decision found that claimant had a ten percent loss of earning capacity and a
ten percent industrial disability due to an injury to claimant’s cervical spine. The
decision also found a temporary aggravation of his depression. (Arbitration Decision,
pages 11, 12) The arbitration decision adopted the restrictions of John Kuhnlein, D.O.
The decision found:

He [Dr. Kuhnlein] recommended restrictions of occasionally lifting 50
pounds floor to waist and 30 pounds above the shoulder, provided a 10
percent whole body impairment rating and said Mr. Miller was at MMI on
September 7, 2014, six months after his surgery. (Jt. Ex. 5, p. 10) | find
Mr. Miller is limited to occasionally lifting 50 pounds floor to waist and 30
pounds above the shoulder.

(Arb. Dec. p. 6)

At the time of the review-reopening hearing claimant was 60 years old. In the
arbitration decision the following facts were found:

He graduated from high school. Mr. Miller attended community college,
but earned no degree or certification. Mr. Miller has received a CNA
certification. Mr. Miller served in the Army and was honorably discharged
in 1977. His employment history is detailed in Exhibit 1, pages 3 and 4.

Mr. Miller had back surgery in January 1990. Mr. Miller said he had a
fusion of the L4-L5 level. (Exhibit B, page 50) He said he has not had any
problems with his lower back since his surgery. Mr. Miller has received
treatment for depression since the 1980s. (Ex. B, p. 58)

Mr. Miller began his employment at Lennox International, Inc.
(hereinafter Lennox) in November 1999.

(Arb. Dec. p. 3)

Claimant worked at Lennox for about 16 years. He was terminated by Lennox
and his last day of work was December 8, 2015. (Transcript p. 64) Claimant was
terminated after he received his third work-rule violation notice. (Tr. p. 26) Claimant
was working as a break press operator at the time of his termination. (Tr. p. 63)
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Claimant testified that around the time of his termination it was becoming more
difficult for him to perform his job at Lennox. (Tr. p. 28) Claimant testified that his
daughter would come to the plant on a regular basis to provide a neck/shoulder
massage. Toward the end of his time at Lennox he testified that he would receive a
massage every day. (Tr. pp. 29, 30)

Claimant testified he began seeing Steven Scurr, D.O. for pain management.
(Tr. pp. 30, 67) At the time of the review-reopening claimant was receiving prescriptions
for hydrocodone for pain and a muscle relaxer, tizanidine. (Tr. p. 31) Claimant said that
he also received treatment for his pain through the VA system. (Tr. p. 32)

Claimant testified that he believes he is limited to lifting 10 pounds rather than the
50 pound limitation he had at the time of the arbitration hearing. (Tr. p. 35) Claimant
said the intensity and frequency of his pain have increased. (Tr. p. 37) Claimant
testified in his 2017 deposition that he believed his condition had gotten worse since
2015. (Ex. D, p. 6) Claimant testified he has difficulty lifting a gallon of milk with his
right arm. He stated that he cannot mop floors like he once did or mow the lawn and he
has difficulty driving due to an inability to look back over his shoulder. (Tr. p. 38)
Claimant said he does drive short distances, but about 90 percent of the time his wife or
daughter does the driving. (Tr. p. 51)

After his termination, claimant received unemployment for a time. Claimant also
applied for and received Social Security Disability benefits. (Tr. pp. 40, 73) Claimant
testified he did not believe he could perform his prior jobs at Lennox due to his physical
limitations and restrictions. (Tr. pp. 46 — 48)

Claimant testified that since the arbitration hearing defendants have not
authorized treatment or paid any medical bill for treatment of his neck and depression.
(Tr. pp. 59, 60) Claimant admitted he was exceeding his production goals at Lennox.
(Tr. p. 66) Claimant has not looked for work after his termination from Lennox. (Tr.

p. 72)

Susan Miller, claimant’s adult daughter, testified at the hearing. Ms. Miller said
that claimant was doing better after his neck surgery in March 2014. (Tr. p. 97)
Ms. Miller said that after claimant returned to work from his surgery his condition started
to get worse. (Tr. p. 98) Ms. Miller said she went to Lennox three times a day to
massage claimant’s neck and see if claimant needed ibuprofen. She did this for seven
or eight months. (Tr. p. 98) Ms. Miller said she is performing housework claimant used
to perform and that she and her mother drive for him. (Tr. pp. 99, 100)

Brian Ewalt testified at the hearing. Mr. Ewalt was a manager at Lennox and was
claimant’s job coach/supervisor for a while. (Tr. p. 106) Mr. Ewalt said that he
administered work rule violation tickets to claimant. (Tr. p. 106) Mr. Ewalt was not sure
he was claimant’s job coach at the time of claimant’s termination. (Tr. pp. 111, 112)

Claimant received treatment for his depression though the VA hospital system.
On June 22, 2015, a psychiatry progress note indicated that claimant’'s MDD (Major
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Depressive Disorder) was in full remission. (Joint Exhibit 2, p. 16) On August 21, 2015,
the clinical notes reflected that claimant felt pressure at work and at home due to his
wife being gone and his daughter was pregnant. (JEx. 2, p. 19) His diagnosis was
MDD moderate. (JEx. 2, p. 21) On September 10, 2015, L. D. Weldon, M.D. provided
FMLA restrictions to Lennox for claimant. The restrictions provided claimant was not to
work more than 8 hours per day and no more than 48 hours per week. (JEx. 2, p. 23)
On September 22, 2015, claimant’s depression was better and was considered mild.
(JEX. 2, p. 27) On November 22, 2015, claimant reported that he was having good and
bad days. That he was undergoing training at work and not 100 percent productive.

His MDD was considered to be in remission. (JEx. 2, pp. 30, 31)

On January 25, 2016, claimant was seen by Christine Jensen, M.D. for acute
neck pain. Claimant reported that after his April 2014 neck surgery he did not need any
medication, but he felt the need for pain medication 6-8 months ago. (JEx. 2, p. 33)
Claimant reported his depression was worsening and his MDD was diagnosed as being
mild. (JEx. 2, p. 38) On February 23, 2016, claimant reported to his mental health
counselor that if he was not able to go back to work at Lennox he would look for work as
a security guard or in sales. (JEx. 2, p. 46) Dr. Jensen recorded in November 2016
that the EMG showed “electrodiagnostic evidence of old righ [sic] ¢5/c6 radiculopathy
with no active denervation, likely related to prior cervical spine disease and surgery.
There is no evidence of acute radiculopathy. Mild right carpal tunnel syndrome.”

(JEx. 2, p. 71) On August 1, 2017, the VA psychiatry note reported that claimant was
doing really well with his medication. He was diagnosed with mild recurrent major
depression. (JEx. 2, p. 86)

On January 15, 2016, claimant was seen by Steven Scurr, D.O. for neck pain.
Claimant reported a burning pain in the upper neck and stated that NSAID medication
was not optimal. Dr. Scurr prescribed hydrocodone. (JEx. 3, p. 90) Dr. Scurr
diagnosed claimant with chronic neck pain, and degeneration of the lumbar
intervertebral disk.. (JEX. 3, pp. 95, 97, 100, 103) On June 26, 2017, Dr. Scurr filled out
paperwork for a credit disability plan. Dr. Scurr noted on the form that claimant was
disabled from performing his previous occupation and disabled from performing any
other occupation. (Ex. 2, p. 1) On August 4, 2017, Dr. Scurr wrote,

Joseph is a long time patient of mine at the UnityPoint Health —
Conrad Clinic, and is currently under my care and being treated for
cervical neck and shoulder pain. It is my medical opinion that Joe suffered
a material aggravation in his neck and shoulders after he returned to work
at Lennox in 2015, caused by his work duties. | believe, within a
reasonable amount of medical certainty, that Joe’s current neck and
shoulder symptoms, for which | am prescribing pain medication, are from
this aggravation in symptoms caused by his work activities in 2015.

It is my opinion that Joe is not able to return to his industrial work at
Lennox in his current condition. '

(Ex. 2, p. 3)
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Claimant was seen by Hiroyuki Oya, M.D. at the University of lowa Hospitals and
Clinics (UIHC) on May 19, 2016. Claimant reported he was better after his March 2014
neck surgery, although he continued to have right shoulder pain. Claimant reported that
a few months ago he developed headaches and posterior neck pain. (JEx. 1, p. 1) The
assessment was, “This is a 56-year-old male with recurrent posterior neck and right
shoulder pain.” (JEx. 1, p. 3) Dr. Oya did not recommend surgery. (JEx. 1, p. 3)

Claimant applied for and received Social Security Disability with an onset date of
December 23, 2015. (Ex. 5, p. 8) A Residual Functional Capacity (RFC) assessment
was performed and reviewed by Laura Griffith, D.O. The RFC showed limitations of
occasionally lifting 20 pounds and frequently lifting 10 pounds. Claimant could sit or
stand about 6 hours in an 8-hour workday. (Ex. 5, p. 3) Claimant had limitations of
occasional overhead reaching with the right upper extremity. (Ex. 5, p. 4)

On October 5, 2017, Robert Rondinelli, M.D. performed an independent medical
examination (IME) and issued a report on that date. (Ex. A, pp. 1 —8) Dr. Rondinelli
issued a follow up letter on October 10, 2017. (Ex. A, pp. 9 —12) Dr. Rondinelli
examined claimant and reviewed the following medical records.

1. MMSC Clinics, Steve T. Scurr, DO, pain management.

2. VA Medical Center, lowa City, covering September 22, 2008,
through April 21, 2014.

3. VA Mental Health covering September 4, 2008, through July 7,
2014.

4. VA Medical Center Des Moines records from September 4, 2008,
through June 18, 2014.

5. Claimant IME performed by John Kuhnlein, MD, October 1, 2014.

6. Defense IME performed by Dr. Joshua Kimelman at lowa
Orthopedics November 19, 2014.

(Ex. A, p. 1) Dr. Rondinelli’s impression was,

1. Longstanding musculoskeletal pain syndrome affecting neck and
right shoulder.

2. Major depressive disorder, presently medicated with Zoloft and
Wellbutrin and being managed at the VA Medical Center in Marshalltown.

3. Prior successful claim litigation for repetitive injury due to repetitive
work at Lenox [sic] with claim settlement in 2014 for which he was
awarded a 10% permanent partial physical impairment and return to work
restrictions.
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4. Probable right rotator cuff dysfunction complicating the above.

(Ex. A, p. 4) Dr. Rondinelli stated that claimant had a long standing major depressive
disorder which predated his employment with Lennox and was not considered work
related. (Ex. A, p. 10) As for claimant’s physical condition, Dr. Rondinelli wrote,

In addition to the above, Mr. Miller has continued to experience
recurrence of neck pain and shoulder dysfunction after his surgery of
2013. Although the character of his complaints has not changed
materially since his symptoms returned sometime in 2015, the intensity of
these complaints has worsened. In relation to this progression, his
material handling functions have essentially been alleviated since he was
let go from Lenox [sic] in 2015 and has been out of work under medical
restrictions by his mental health physician at the VA Medical Center at the
present time. Based upon my physical examination on October 5, | find
probable evidence of a rotator cuff dysfunction on the right-sided shoulder
which bears further evaluation at this time. This condition, in my opinion,
is non-work related as he has experienced no probable cause of
provocation from a discrete injury in the workplace and, if present, can
result from the normal aging process and physical and mechanical
stresses incurred over time by an affected individual during the course of
their normal daily activities. Consequently, he has chronic
musculoskeletal pain in the presence of spondyloarthropathy affecting his
axial and appendicular skeleton at this time and within medical probability,
accompanying tendinosis of his rotator cuff with a possible partial or full-
thickness tear.

(Ex. A, p. 10) Dr. Rondinelli opined that claimant’s complaints of worsening severity of
neck pain are part of the natural progression of his cervical spondylosis and not a
reflection of new or worsening effects of mechanical trauma. (Ex. A, p. 10)

Dr. Rondinelli was asked if there had been a substantial change in claimant’s condition
since February 2015. Dr. Rondinelli noted there was no specific documented work
injury or any specific trauma. He said,

| feel that withinmedical [sic] probability there has been a progression of
symptom severity not supported by objective findings on multiple
radiographs including the most recent reevaluations and spinal imaging
provided in Dr. Oya’s reevaluation on May 19, 2016, and an MRI of the
cervical spine dated February 2016 which showed multilevel degenerative
changes throughout the cervical spine, particularly at C3-4, 4-5, 5-6, and
6-7, without any major stenosis. In addition, a repeat EMG obtained at
UIHC on August 24, 2016, showed only old evidence of right C5-6
radiculopathy with no active denervation, most likely associated with prior
cervical spine disease and surgery. There was no evidence of acute
radiculopathy to support objective progression of the disease.
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(Ex. A, p. 11) Dr. Rondinelli did not believe that any additional restrictions beyond those
in place in 2015 should be imposed. (Ex. A, p. 11)

William Boulden, M.D. conducted an IME on September 26, 2017. (Ex. C, pp. 28
— 33) Dr. Boulden was able to review more recent medical reports than Dr. Rondinelli.
Dr. Boulden wrote,

| see nothing that is new based on his objective findings. He has had
neck pain before, he got rid of the arm pain because of the surgery, and
he has had an appropriate rating done by Dr. Kuhnlein, according to the
worker’'s compensation judges. The only thing we have at this point in
time is increasing symptoms, but nothing pathologically based on my
examination and based on the reports of the MRI. This is why | think it is
important that | actually review the originals and not the reports.

(Ex. C, p. 32) Dr. Boulden stated that he did not find any objective medical findings that
would substantiate a worsening of claimant’s physical conditions since the February
2015 arbitration award. (Ex. C. p. 32) Dr. Boulden did not believe that claimant’s job
had anything to do with the “acceleration” of the degenerative process in his neck. He
would not provide any permanent restriction on the claimant and opined that any
restrictions were due to genetic and smoking factors. (Ex. C. p. 33)

Both Dr. Rondinelli and Dr. Boulden recognized claimant had increased
symptoms. (Ex. A, p. 10; Ex. C, p. 32)

Claimant had a functional capacity examination (FCE) on July 7, 2017 at
WorkWell. The claimant put forth valid effort. The FCE found the following
abilities/limitations:

Slight/No Limitations:

Sitting

Standing work

Walking

Stairs

Lifting waist to/from floor up to 15 Ibs.
Front carry up to 15 Ibs. up to 50 ft.

ome Limitations:

Elevated work

Forward bent standing

Crouching

Kneeling/Half-Kneeling

Reaching

Lifting waist to/from floor up to 20 lbs.
Lifting waist to/from crown up to10 [sic] Ibs.
Front carry up to 20 Ibs. up to 50 ft.

Right arm overhead lift up to 4 Ibs.

CoNoOORON2 OORON=
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Significant Limitations:

1. Lifting waist to/from floor up to 25 Ibs.
2. Lifting waist to/from crown up to 15 Ibs.
3. Front carry up to 25 Ibs. up to 50 ft.

4. Right arm overhead lift up to 6 Ibs.

(Ex. 4, p. 2)

John Kuhnlein, D.O. performed an IME on August 2, 2017 and issued his report
on October 13, 2017. Dr. Kuhnlein spent one and three quarters hours preparing the
report and two hours on the examination. (Ex. 1, p. 11) Dr. Kuhnlein’s diagnoses were,
“1. Right C5-C6 foraminal stenosis with degenerative disc disease with March 7, 2014,
right C5-C6 foraminotomies (Kawasaki) the right arm symptoms were related to the
neck, not the shoulder, and there is no shoulder pathology noted. 2. There is a history
of depression and anxiety.” (Ex. 1, p. 6) Dr. Kuhnlein opined that there had been a
material change in claimant’s condition since his last IME. Dr. Kuhnlein stated,

Mr. Miller has sustained a material change in his physical condition
compared to the 2014 evaluation. He now takes Hydrocodone where he
did not at the time | saw him in 2014. This represents a material change
in his medication regimen. At the time | saw Mr. Miller in 2014, he was
working and he is now on Social Security disability benefits. There has
been a change in his physical abilities when comparing functional capacity
evaluations, from the light-moderate physical demand level to the more
recent light physical demand level determination. His treating physician
states that he is no longer able to work in the medium to heavy physical
demand level. When applying for Social Security, he was found to have a
residual functional capacity of 20 pounds occasional lifting and carrying
and 10 pounds frequently lifting and carrying. He was restricted to
occasional overhead reaching with the right arm, which would be
consistent with my 2014 restrictions.

Therefore, his cervical condition has changed and progressed, even
though the MRI scan does not appear to be materially changed. MRI
changes may not reflect clinical changes completely, as it is known that
individuals may have disc herniations that are asymptomatic, and may not
have findings on MRI that appear at surgery to be more significant. His
restrictions have changed since my 2014 examination, and have changed
by the functional capacity evaluations that have been performed. While
he had the intervening motor vehicle accident, there is nothing in the
record, that would suggest that it aggravated his underlying cervical
condition. His symptoms still relate back to the original injury, but never
fully recovered from the surgery, although it did improve. | noted that in
my 2014 evaluation. His condition has now worsened again. It is more
likely than not that the different types of work he performed when he
returned to work at Lennox also served to worsen the condition, with the
reaching associated with operating the press and other work demands.



MILLER V. LENNOX INTERNATIONAL, INC.
Page 9

Therefore, there are objective changes in his treatment; there are changes
in his work activities, there are documented changes in his functional
ability since the arbitration decision.

(Ex. 1, pp. 6, 7) Dr. Kuhnlein recommended a referral to a pain clinic and the following
restrictions,

Material handling restrictions would include lifting 20 pounds
occasionally from floor to waist, 20 pounds occasionally from waist to
shoulder, and 10 pounds occasionally over the shoulder, to avoid the so-
called “moment arm” effect.

Nonmaterial handling restrictions would include sitting[,] standing or
walking on an as needed basis. He can stoop or squat occasionally, bend
or crawl occasionally, kneel frequently, work on ladders or at height
occasionally as long as work is below shoulder height, and climb stairs
without restriction. He can work at or above shoulder height can [sic]
usually. He can grip or grasp occasionally with the right hand. There are
no lower extremity restrictions.

There are no vision, hearing, or communication restrictions. Mr. Miller
can travel for work. He can use tools on an as needed basis within the
material handling restrictions outlined above. There are no environmental
restrictions. He should not work in a hard hat environment.

(Ex. 1, p. 7) Ifind these to be claimant’s restrictions due to his injury at Lennox.
Dr. Kuhnlein assigned a 13 percent whole body impairment rating. (Ex. 1, p. 8)

On September 16, 2017, David Segal, M.D. performed an IME and issued his
report on September 27, 2017. Dr. Segal noted that in the fall of 2015 claimant’s pain
escalated and claimant used Family and Medical Leave Act (FMLA) leave and that the
pain was causing additional depression. (Ex. 3, p. 1) Dr. Segal stated,

As | will. describe, it is my opinion with a high degree of medical
certainty that the job which Mr. Miller performed from the beginning of
2015 until the time when he had to take off work in October 2015 was the
main cause of his exacerbation of his neck and arm pain and the
exacerbation of the weakness and symptomatology. Were it not for that
job, with a high degree of medical certainty, these symptoms would not
have appeared at that time and would not have been permanent till today.
Mr. Miller’s prior injury and surgery did render him fragile to acquire this
current injury. The surgery that he had involved removing bones in the
back of the joints on the right. Typically in that type of surgery, a majority
of the joint is removed, which will result in the stress of the spinal
alignment and stability being put on the left joint alone. When Mr. Miller
started his new job activity on the drill press, it caused tremendous left-
sided neck pain and the return of the right-sided arm pain. In imaging
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studies following the new onset of pain, it was apparent that there was still
narrowing and stenosis in his cervical spine. The surgery that he had was
successful in relieving the pain; however, there was still disc material
causing stenosis anteriorly, and that had not necessarily been addressed
by the specific surgery that he had. So Mr. Miller had both the anatomic
fragility and the predisposition to the onset of the current symptoms, but
the current symptoms were caused by the cumulative work injury due to
his work on the drill press. The symptoms culminated due to the specific
work activity, causing the permanent aggravation which led to his
symptoms that continue today.

(Ex. 3, p. 12) Dr. Segal opined that claimant has suffered a material change in physical
condition in his neck and right shoulder compared to his restrictions and impairment in
the arbitration decision of February 18, 2005. (Ex. 3, p. 13) Dr. Segal adopted the
restriction from the July 7, 2017 WorkWell FCE and provided a 21 percent impairment
rating. (Ex. 3, p. 16) Dr. Segal charged $375.00 for the records review and $750.00 for
the report generation. Dr. Segal charged $562.50 for the medical examination. (Ex. 3,
p. 22)

Dr. Segal reviewed and commented on Dr. Boulden's IME on October 8, 2017.
Dr. Segal asserted that Dr. Boulden was incorrect that there were no objective facts to
show a worsening of claimant’s condition. (Ex. 3, p. 25) Dr. Segal disagreed with
Dr. Boulden’s conclusion that there had been no substantial changes in claimant’s
physical condition. (Ex. 3, p. 25)

A vocational assessment was issued on October 16, 2017 by Lana Sellner, M.S.,
C.R.C. (Ex, B, pp. 15 —25) After reviewing the residual functional capacity (RFC)
limits used in claimant’s Social Security Disability claim, the July 7, 2017 FCE and
Dr. Segal's IME, she concluded claimant is capable of performing selective sedentary to
light work. (Ex. B, p. 18) Ms. Sellner identified a number of full and part time positions
that were available at the time of her assessment. The potential jobs included
delivery/shuttle driver, security guard, bingo caller, EMS dispatcher,
registration/scheduler at a hospital and medical clinics, and telephone magazine sales
among others. She also identified host/hostess positions in restaurants. (Ex. B, pp. 21
— 24)

Claimant submitted a number of medical bills. (Ex. 6, pp. 1 —14) The bills
include bills for medical service and prescriptions from Dr. Scurr, Hy-Vee and Enterprise
pharmacies and the VA system. Defendants have not paid these bills. | find that these
medical bills are related to claimant’'s December 21, 2012 work injury at Lennox.

Claimant credibly testified that his symptoms were getting worse after the
February 2015 arbitration decision. Claimant and his daughter testified that claimant
was receiving neck massages at work a couple of time a day in the last months of his
employment with Lennox.
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| find the testimony of the claimant credible. Claimant’s testimony was largely
consistent compared to the evidentiary record. His demeanor at the time of
review-reopening hearing gave the undersigned no reason to doubt claimant’s veracity.
Claimant is found credible.

CONCLUSIONS OF LAW

The first issue is whether claimant sustained a change in condition causally
related to the original work injury following the arbitration hearing on November 16,
2014, and if so, the extent of impairment.

lowa Code section 86.14(2) provides: “[iln a proceeding to reopen an award for
payments or agreement for settlement as provided by section 86.13, inquiry shall be
into whether or not the condition of the employee warrants an end to, diminishment of,
or increase of compensation so awarded or agreed upon.”

In a review-reopening, “[t]o justify an increase in compensation benefits, [t]he
claimant carries the burden of establishing by a preponderance of the evidence that,
subsequent to the date of the award under review, he or she has suffered an
impairment or lessening of earning capacity proximately caused by the original injury.”
(Quoting E.N.T. Assocs. v. Collentine, 525 N.W.2d at 829 (lowa 1994)). Simonson v.
Shap-On Tools Corp., 588 N.W.2d 430, 434 (lowa 1999).

The Supreme Court stated in Kohlhaas v. Hog Slat, Inc., “The review-reopening
claimant need not prove, as an element of his claim, that the current extent of disability
was not contemplated by the commissioner (in the arbitration award) or the parties (in
their agreement for settlement).” Kohlhaas v. Hog Slat, Inc., 777 N.W.2d 387, 392
(lowa 2009).

The Supreme Court also stated in the case of Kohlhaas v. Hog Slat, Inc., that:

A compensable review-reopening claim filed by an employee requires
proof by a preponderance of the evidence that the claimant's current
condition is “proximately caused by the original injury.” See Simonson,
588 N.W.2d at 434 (original emphasis omitted) (quoting Collentine, 525
N.W.2d at 829). While worsening of the claimant's physical condition is
one way to satisfy the review-reopening requirement, it is not the only way
for a claimant to demonstrate his or her current condition warrants an
increase of compensation under section 86.14(2). See Blacksmith v. All—
Am., Inc., 290 N.W.2d 348, 354 (lowa 1980) (holding a compensable
diminution of earning capacity in an industrial disability claim may occur
without a deterioration of the claimants physical capacity).

Kohlhaas v. Hog Slat, Inc., 777 N.W.2d 387, 392 (lowa 2009).

The principles of res judicata apply in a review-reopening situation. “the agency,
in a review-reopening petition, should not reevaluate an employee’s level of physical
impairment or earning capacity if all of the facts and circumstances were known or
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knowable at the time of the original action.” Kohlhaas v. Hog Slat, Inc., 777 N.W.2d
387, 393 (lowa 2009).

“[S]ection 86.14(2) does not provide an opportunity to relitigate causation issues
that were determined in the initial award or settlement agreement.” Kohlhaas v. Hog
Slat, Inc., 777 N.W.2d 387, 393 (lowa 2009).

The question of causal connection is essentially within the domain of expert
testimony. The expert medical evidence must be considered with all other evidence
introduced bearing on the causal connection between the injury and the disability.
Supportive lay testimony may be used to buttress the expert testimony and, therefore, is
also relevant and material to the causation question. The weight to be given to an
expert opinion is determined by the finder of fact and may be affected by the accuracy
of the facts the expert relied upon as well as other surrounding circumstances. The
expert opinion may be accepted or rejected, in whole or in part. St. Luke's Hosp. v.
Gray, 604 N.W.2d 646 (lowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (lowa 2001);
Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (lowa 1995). Miller v.
Lauridsen Foods, Inc., 525 N.W.2d 417 (lowa 1994). Unrebutted expert medical
testimony cannot be summarily rejected. Poula v. Siouxland Wall & Ceiling, Inc., 516
N.W.2d 910 (lowa App. 1994). '

It is well-established that to prove medical causation, an injured worker need not
prove that his work activities were the sole cause or even the primary cause of the
disability. The worker must only prove that the work activities were a substantial cause
of the disability. “The incident or activity need not be the sole proximate cause, if the
injury is directly traceable to it.” Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296,
297 (lowa 1974).

A personal injury contemplated by the workers’ compensation law means an
injury, the impairment of health or a disease resulting from an injury which comes about,
not through the natural building up and tearing down of the human body, but because of
trauma. The injury must be something that acts extraneously to the natural processes
of nature and thereby impairs the health, interrupts or otherwise destroys or damages a
part or all of the body. Although many injuries have a traumatic onset, there is no
requirement for a special incident or an unusual occurrence. Injuries which result from
cumulative trauma are compensable. Increased disability from a prior injury, even if
brought about by further work, does not constitute a new injury, however. St. Luke'’s
Hosp. v. Gray, 604 N.W.2d 646 (lowa 2000); Ellingson v. Fleetguard, Inc., 599 N.W.2d
440 (lowa 1999); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (lowa
1995); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (lowa 1985).

The arbitration decision found the following restrictions, “. . . Mr. Miller is limited
to occasionally lifting 50 pounds floor to waist and 30 pounds above the shoulder.”
(Arb. Dec. p. 6) Claimant has additional restrictions due to a worsening of his work
injury of December 12, 2012. | found that his current restrictions include occasional 20
pounds floor to waist lifting, occasional 20 pounds waist to shoulder lifting and
10 pounds occasional lifting above the right shoulder.
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| find that claimant has proven a significant worsening of his condition since the
November 16, 2014 arbitration hearing and February 18, 2015 arbitration decision.
Claimant’s limitations on material handling have worsened. Claimant has significantly
more pain and is now on narcotic medication.

The worsening of claimant’s symptoms and condition was proximately caused by
the original injury. | find the opinions of Dr. Kuhnlein most convincing and his opinions
are amply supported by the medical record and by Dr. Segal and Dr. Scurr.

Dr. Kuhnlein had the opportunity to perform an IME prior to the arbitration
hearing and an IME prior to the review-reopening proceeding. He was in the best
position to evaluate claimant’s change in condition.

Dr. Segal’s report does contain some errors concerning claimant’'s FMLA leave in
2015. The leave was a restriction on working for more than 8 hours a day or 48 hours a
week. Claimant was not off work completely in October 2015. However | found his IME
and response to Dr. Boulden generally convincing.

Dr. Scurr is a pain physician that has seen claimant for many years and had seen
the claimant many times to manage his pain. | found his opinion convincing.

I did not find Dr. Rondinelli’'s opinions convincing. He did not have the most
up-to-date medical information. Dr. Boulden’s opinion states that claimant does not
have objective evidence to show a worsening of his condition. Dr. Segal’s opinions
provide convincing evidence of why and how claimant’s work injury has worsened since
the arbitration hearing.

Claimant continues to treat for depression. His depression appears to be
managed with medication at this time. There is no worsening of claimant’'s mental
health issues since the arbitration decision of February 18, 2015.

Functional impairment is an element to be considered in determining industrial
disability which is the reduction of earning capacity, but consideration must also be
given to the injured employee's age, education, qualifications, experience, motivation,
loss of earnings, severity and situs of the injury, work restrictions, inability to engage in
employment for which the employee is fitted and the employer's offer of work or failure
to so offer. McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (lowa 1980); Olson v.
Goodyear Service Stores, 255 lowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada
Poultry Co., 253 lowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the
healing period. Compensation shall be paid in relation to 500 weeks as the disability
bears to the body as a whole. Section 85.34.

There are no weighting guidelines that indicate how each of the factors is to be
considered. Neither does a rating of functional impairment directly correlate to a degree
of industrial disability to the body as a whole. In other words, there are no formulae
which can be applied and then added up to determine the degree of industrial disability.
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It therefore becomes necessary for the deputy or commissioner to draw upon prior
experience as well as general and specialized knowledge to make the finding with
regard to degree of industrial disability. See Christensen v. Hagen, Inc., Vol. 1 No. 3
Industrial Commissioner Decisions, 529 (App. March 26, 1985); Peterson v. Truck
Haven Cafe, Inc., Vol. 1 No. 3 Industrial Commissioner Decisions, 654 (App.
February 28, 1985).

Assessments of industrial disability involve a viewing of loss of earning capacity
in terms of the injured workers’ present ability to earn in the competitive labor market
without regard to any accommodation furnished by one’s present employer. Quaker
Oats Co. v. Ciha 552 N.W.2d 143, 158 (lowa 1996); Thilges v. Snap-On Tools Corp.,
528 N.W. 2d 614, 617 (lowa 1995).

Claimant has requested a running award of temporary total/healing period
benefits or an award of permanent total benefits.

In assessing claimant’s industrial disability it is clear he has a significant
industrial disability. The Social Security Administration found him disabled and unable
to perform substantial gainful employment. Dr. Scurr has opined that claimant cannot
work.

On the other hand, Dr. Kuhnlein has restrictions that are in the sedentary to light
category. Claimant has not looked for work and has not attempted to work since his
termination. He clearly cannot work in a setting like Lennox and has fairly limited
vocational experience. Claimant’'s age and education are not positive vocational
factors. Considering all the factors of industrial disability | find claimant has a
75 percent industrial disability. As claimant was previously awarded a 10 percent
industrial disability (50 weeks) claimant is entitled to 325 weeks of additional permanent
partial disability benefits (375 — 50 = 325). These benefits shall commence on
December 9, 2016, the date claimant filed the review-reopening petition.

Section 85.34(1) provides that healing period benefits are payable to an injured
worker who has suffered permanent partial disability until (1) the worker has returned to
work; (2) the worker is medically capable of returning to substantially similar
employment; or (3) the worker has achieved maximum medical recovery. The healing
period can be considered the period during which there is a reasonable expectation of
improvement of the disabling condition. See Armstrong Tire & Rubber Co. v. Kubli, 312
N.W.2d 60 (lowa App. 1981). Healing period benefits can be interrupted or intermittent.
Teel v. McCord, 394 N.W.2d 405 (lowa 1986).

Claimant was found to be at maximum medical improvement on April 18, 2014.
(Arb. Dec. p. 16) Some treatment has been recommended. However, just because
treatment has been suggested does not necessarily mean that a claimant is entitled to
additional healing period benefits. Ongoing treatment is to be provided to injured
workers who are at MMI. Claimant has not presented sufficient evidence that he is
entitled to intermittent healing period benefits. No temporary total/healing period
benefits are being awarded at this time.
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Claimant has requested payment for medical bills as set forth in Exhibit 6. The
employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic,
podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies
for all'’conditions compensable under the workers' compensation law. The employer
shall also allow reasonable and necessary transportation expenses incurred for those
services. The employer has the right to choose the provider of care, except where the
employer has denied liability for the injury. Section 85.27. Holbert v. Townsend
Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78
(Review-Reopening October 1975).

Evidence in administrative proceedings is governed by section 17A.14. The
agency’s experience, technical competence, and specialized knowledge may be utilized
in the evaluation of evidence. The rules of evidence followed in the courts are not
controlling. Findings are to be based upon the kind of evidence on which reasonably
prudent persons customarily rely in the conduct of serious affairs. Health care is a
serious affair.

Prudent persons customarily rely upon their physician’s recommendation for
medical care without expressly asking the physician if that care is reasonable. Proof of
reasonableness and necessity of the treatment can be based on the injured person’s
testimony. Sister M. Benedict v. St. Mary's Corp., 255 lowa 847, 124 N.W.2d 548
(1963).

It is said that “actions speak louder than words.” When a licensed physician
prescribes and actually provides a course of treatment, doing so manifests the
physician’s opinion that the treatment being provided is reasonable. A physician
practices medicine under standards of professional competence and ethics. Knowingly
providing unreasonable care would likely violate those standards. Actually providing
care is a nonverbal manifestation that the physician considers the care actually provided
to be reasonable. A verbal expression of that professional opinion is not legally
mandated in a workers' compensation proceeding to support a finding that the care
provided was reasonable. The success, or lack thereof, of the care provided is
evidence that can be considered when deciding the issue of reasonableness of the
care. A treating physician’s conduct in actually providing care is a manifestation of the
physician’s opinion that the care provided is reasonable and creates an inference that
can support a finding of reasonableness. Jones v. United Gypsum, File 1254118 (App.
May 2002); Kleinman v. BMS Contract Services, Ltd., File No. 1019099 (App.
September 1995); McClellon v. lowa Southern Utilities, File No. 894090 (App. January
1992). This inference also applies to the reasonableness of the fees actually charged
for that treatment.

As | have found Mr. Miller to have a work injury and that his neck pain and
depression are related to his work injury at Lennox, | order the defendants to pay these
costs. Itis unclear as to whether the VA expenses include these amounts. Defendants
should pay these amounts and reimburse directly any out-of-pocket expenses Mr. Miller
has paid.
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Section 85.39 permits an employee to be reimbursed for subsequent
examination by a physician of the employee's choice where an employer-retained
physician has previously evaluated “permanent disability” and the employee believes
that the initial evaluation is too low. The section also permits reimbursement for
reasonably necessary transportation expenses incurred and for any wage loss
occasioned by the employee attending the subsequent examination.

Claimant has requested payment for the IMEs performed by Dr. Kuhnlein and
Dr. Segal. These two IMEs were obtained prior to the medical opinions of defendant
authorized physicians; Dr. Rondinelli and Dr. Boulden. Claimant has not met the criteria
for reimbursement of an IME. Even if claimant had met the criteria he would only have
been entitled to payment of one IME expense. As such, reimbursement under 85.39 is
not permitted.

Claimant also seeks assessment of the costs of the medical reports of
Dr. Kuhnlein and Dr. Segal pursuant to 876 IAC 4.33(6). This administrative rule
permits the assessment of the reasonable costs of obtaining no more than two doctors’
or practitioners’ reports. This administrative rule has specifically been interpreted by the
lowa Supreme Court as permitting the assessment of the cost of drafting the report but
not to include the examination fees associated with an IME. Des Moines Area Regional
Transit Authority, 867 N.W.2d 839 (lowa 2015).

I conclude that it is reasonable and appropriate to assess Dr. Kuhnlein's charges
for drafting his initial report. According to his billing statement, Dr. Kuhnlein charged
$1,558.50 for drafting his report. (Ex. 1, pp. 11, 12) I find this amount to be reasonable
and appropriate under the circumstances of this case. Dr. Segal charged $1,125.00 to
review records and prepare a report. (Ex. 3, p. 22) | find this amount to be reasonable
and appropriate under the circumstances of this case. Therefore, | assess $1,558.50 of
Dr. Kuhnlein’s and $1,125.00 of Dr. Segal’s charges to be reimbursed by defendant.

| also award claimant costs of filing the petition in the amount of $100.00 under
876 IAC 4.33

ORDER
THEREFORE, IT IS ORDERED:

Defendants shall pay claimant three hundred twenty-five (325) weeks of
permanent partial disability benefits at the weekly rate of five-hundred eighty-nine and
03/100 dollars ($589.03) commencing December 9, 2016.

Defendants shall pay medical costs as set forth in this decision.

Defendants shall pay the cost of the medical reports of Dr. Kuhnlein and
Dr. Segal in the amount of two thousand six hundred eighty-three and 50/100 dollars
($2,683.50)
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Defendants shall pay claimant’s costs of one hundred and 00/100 dollars
($100.00).

Defendants shall pay accrued weekly benefits in a lump sum together with
interest at the rate of ten percent for all weekly benefits payable and not paid when due
which accrued before July 1, 2017, and all interest on past due weekly compensation
benefits accruing on or after July 1, 2017, shall be payable at an annual rate equal to
the one-year treasury constant maturity published by the federal reserve in the most
recent H15 report settled as of the date of injury, plus two percent. See Gamble v. AG
Leader Technology File No. 5054686 (App. Apr. 24, 2018).

Defendants shall file subsequent reports of injury (SROI) as required by this
agency pursuant to rules 876 IAC 3.1(2) and 876 IAC 11.7.

Signed and filed this i&% day of October, 2018.

("‘t/’é{ﬁ%ﬂ O{/dﬂ /t%j Z—

// JAMES F. ELLIOTT
/ " DEPUTY WORKERS'’
“COMPENSATION COMMISSIONER

Copies to:

Nicholas W. Platt
Attorney at Law

2700 Grand Ave., Ste. 111
Des Moines, IA 50312
nplatt@hhlawpc.com

Robert Gainer

Attorneys at Law

1307 - 50" St.

West Des Moines, IA 50266-1782
rgainer@cutlerfirm.com
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Right to Appeal: This decision shall become final unless you or another interested party appeals within 20 days
from the date above, pursuant to rule 876 4.27 (17A, 86) of the lowa Administrative Code. The notice of appeal must
be in writing and received by the commissioner's office within 20 days from the date of the decision. The appeal
period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday. The
notice of appeal must be filed at the following address: Workers' Compensation Commissioner, lowa Division of
Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, lowa 50319-0209.



